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1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.1 14, and the fee set 
forth in 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on May 16, 
2003 has been entered. 

2. The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. See In re Goodman 1 1 
F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 ' 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 
1982); In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970); and, In re Thorington 
41 8 F.2d 528, 163 USPQ 644 (CCPA 1 969). ' 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321(c) may be 
used to overcome an actual or provisional rejection based on a nonstatutory double 
patenting ground provided the conflicting application or patent is shown to be commonly 
owned with this application. See 37 CFR 1 . 1 30(b). 

Effective January 1 , 1 994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

3. Claims 1 -1 5 and 1 7-41 are rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claims 1-27 of U.S. 
Patent No. 6,291,008, Although the conflicting claims are not identical, they are not 
patentably distinct from each other because of the reasoning set forth in paragraph no. 
5, Paper No. 5. 

4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action. 



A person shall be entitled to a patent unless - 
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(a) the invention was known or used by others in this country, or patented or described in a printed 
publication in this or a foreign country, before the invention thereof by the applicant for a patent. 

(e) the invention was described in (1) an application for patent, published under section 122(b) bv 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21 (2) 
of such treaty in the English language. K ' 

5. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a)A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains 
Patentability shall not be negatived by the manner in which the invention was made. 

I 

\ 

6. Claims 1-8, 10-14, 22, 25, 26, 28-31 and 41 are rejected under 35 U.S.C. 102(a) 
as being clearly anticipated by Robie et al (WO 99/41998). 

Applicant is referred to paragraph no. 8, Paper No. 7. 

7. Claims 1-8, 10-14, 22, 25, 26, 28-31, 38 and 41 are also rejected under 35 
U.S.C. 102(e) as being clearly anticipated by Robie et al (6,291,008). 

Applicant is referred to paragraph no. 9, Paper No. 7. 

8. Claims 9, 15, 17-21, 23, 24, 27, 32-37, 39 and 40 are rejected under 35 U.S.C. 
103(a) as being unpatentable over either Robie et al patent. 

Applicant is referred to paragraph no. 10, Paper No. 7. 

9. Applicant's arguments filed May 1 6, 2003 have been fully considered but they are 
not persuasive. 

Applicant's comments regarding the amended version of 35 USC 102(§J are 
without merit since the amended version of 102(e) only is used if the applied reference, 



i.e.^Robie et al (6,291, 008^ resulted from, or claimed the benefit of, an international 
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application (MPEP, 706.02 (f) (I). As that is not the case with regard to 6,291,008, the 
amended version of 102(e) is not appropriate,further, the amended version has no 
effect on 35 USC 102(a), under which the WO patent^applied. 

1 0. Claim 1* is objected to because of the following informalities: In claim 1 , line 8 
"mass or" should be cancelled. Appropriate correction is required. 

11. All claims are drawn to the same invention claimed in the application prior to the 
entry of the submission under 37 CFR 1 . 1 1 4 and could have been finally rejected on the 
grounds and art of record in the next Office action if they had been entered in the 
application prior to entry under 37 CFR 1.114. Accordingly, THIS ACTION IS MADE 
FINAL even though it is a first action after the filing of a request for continued 
examination and the submission under 37 CFR 1.114. See MPEP § 706.07(b). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Arthur Corbin whose telephone number is 703-308- 
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3850. The examiner can normally be reached on Tuesday-Friday from 1 0 am to 7:30 
pm. The examiner can also be reached on alternate Mondays. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 703-308-3959. The fax phone numbers for 
the organization where this application or proceeding is assigned are 703-872-9310 for 
regular communications and 703-872-931 1 for After Final communications. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is 703-308- 
0661. 



A. Corbin/mn 




May 28, 2003 ARTHUR L. COflHN 

PRIMARY EXAMINER 



